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pursuant to §76.910 of this chapter
(Form 328);

(5) All materials associated with the
certification of Open Video System
(OVS) operators pursuant to §76.1502 of
this chapter;

(6) A list of all registered cable com-
munities is maintained electronically
at http:/www.fcc.gov/mb; and

(7) Public notices issued related to
CARS licenses, Cable Special Relief Pe-
titions, and other filings are available
electronically at htip:/www.fcec.gov/
Document Indexes/Media/.

(b) Office of Managing Director. (1) All
minutes of Commission actions, con-
taining a record of all final votes, min-
utes of actions and internal manage-
ment matters as provided in §0.457(b)(1)
and (c¢)(1)(i). These records and files are
available for inspection in the Office of
the Secretary.

(2) Files containing information con-
cerning the history of the Commis-
sion’s rules. These files are available
for inspection in the Office of the Sec-
retary.

(3) Reports filed by employees pursu-
ant to 5 CFR Parts 2634 and 3902 and
applications for inspection of such re-
ports. See §0.460(k).

(c) International Bureau. (1) The trea-
ties and other international and bilat-
eral agreements listed in §73.1650 of
this chapter are available for inspec-
tion in the office of the Chief, Stra-
tegic Analysis and Negotiations Divi-
sion, International Bureau.

(2) Contracts and other arrangement
filed under §43.51 of this chapter and
reports of negotiations regarding for-
eign communication matters filed
under §43.52 of this chapter, except
those kept confidential pursuant to
sec. 412 of the Communications Act.
See §0.457(c)(3).

(3) Files relating to international set-
tlements under part 64 of this chapter.

§0.457 Records not routinely available
for public inspection.

The records listed in this section are
not routinely available for public in-
spection pursuant to 5 U.S.C. 552(b).
The records are listed in this section
by category, according to the statutory
basis for withholding those records
from inspection; under each category,
if appropriate, the underlying policy
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considerations affecting the with-
holding and disclosure of records in
that category are briefly outlined. Ex-
cept where the records are not the
property of the Commission or where
the disclosure of those records is pro-
hibited by law, the Commission will en-
tertain requests from members of the
public under §0.461 for permission to
inspect particular records withheld
from inspection under the provisions of
this section, and will weigh the policy
considerations favoring non-disclosure
against the reasons cited for permit-
ting inspection in the light of the facts
of the particular case. In making such
requests, there may be more than one
basis for withholding particular
records from inspection. The listing of
records by category is not intended to
imply the contrary but is solely for the
information and assistance of persons
making such requests. Requests to in-
spect or copy the transcripts, record-
ings or minutes of closed agency meet-
ings will be considered under §0.607
rather than under the provisions of
this section.

(a) Materials that are specifically au-
thorized under criteria established by Ex-
ecutive Order (E.O.) to be kept secret in
the interest of national defense or foreign
policy and are in fact properly classified
pursuant to such Erecutive Order, b5
U.S.C. 552(b)(1). (1) Classified materials
and information will not be made
available for public inspection, includ-
ing materials classified under E.O.
10450, ‘‘Security Requirements for Gov-
ernment Employees’; E.O. 10501, as
amended, ‘‘Safeguarding Official Infor-
mation in the Interests of the Defense
of the United States’; and E.O. 12958,
“Classified National Security Informa-
tion,” or any other executive order
concerning the classification of
records. See also 47 U.S.C. 154()).

(2) Materials referred to another Fed-
eral agency for classification will not
be disclosed while such a determina-
tion is pending.

(b) Materials that are related solely to
the internal personnel rules and practices
of the Commission, 5 U.S.C. 552(b)(2). (1)
Materials related solely to internal
management matters, including min-
utes of Commission actions on such
matters (see paragraph (f) of this sec-
tion).
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(2) Materials relating to the negotia-
tion of contracts.

(c) Materials that are specifically ex-
empted from disclosure by statute (other
than the Government in the Sunshine Act,
5 U.S.C. 552b, provided that such statute
either requires that the materials be with-
held from the public in such a manner as
to leave no discretion on the issue, or es-
tablishes particular criteria for with-
holding or refers to particular types of
materials to be withheld). The Commis-
sion is authorized under the following
statutory provisions to withhold mate-
rials from public inspection.

(1) Section 4(j) of the Communica-
tions Act, 47 U.S.C. 154(j), provides, in
part, that, ‘“The Commission is author-
ized to withhold publication of records
or proceedings containing secret infor-
mation affecting the national defense.”
Pursuant to that provision, it has been
determined that the following mate-
rials should be withheld from public in-
spection (see also paragraph (a) of this
section):

(i) Maps showing the exact location
of submarine cables.

(ii) Minutes of Commission actions
on classified matters.

(iii) Maps of nation-wide point-to-
point microwave networks.

(2) Under section 213 of the Commu-
nications Act, 47 U.S.C. 213(f), the Com-
mission is authorized to order, with the
reasons therefor, that records and data
pertaining to the valuation of the prop-
erty of common carriers and furnished
to the Commission by the carriers pur-
suant to the provisions of that section,
shall not be available for public inspec-
tion. If such an order has been issued,
the data and records will be withheld
from public inspection, except under
the provisions of §0.461. Normally, how-
ever, such data and information is
available for inspection.

(3) Under sec. 412 of the Communica-
tions Act, 47 U.S.C. 412, the Commis-
sion may withhold from public inspec-
tion certain contracts, agreements and
arrangements between common car-
riers relating to foreign wire or radio
communication. Any person may file a
petition requesting that such materials
be withheld from public inspection. To
support such action, the petition must
show that the contract, agreement or
arrangement relates to foreign wire or
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radio communications; that its publi-
cation would place American commu-
nication companies at a disadvantage
in meeting the competition of foreign
communication companies; and that
the public interest would be served by
keeping its terms confidential. If the
Commission orders that such materials
be kept confidential, they will be made
available for inspection only under the
provisions of §0.461.

(4) Section 605 of the Communica-
tions Act, 47 U.S.C. 605(a), provides, in
part, that, ‘“‘no person not being au-
thorized by the sender shall intercept
any communication [by wire or radio]
and divulge or publish the existence,
contents, substance, purport, effect, or
meaning of such intercepted commu-
nications to any person.’” In executing
its responsibilities, the Commission
regularly monitors radio trans-
missions. Except as required for the en-
forcement of the communications laws,
treaties and the provisions of this
chapter, or as authorized in sec. 605,
the Commission is prohibited from di-
vulging information obtained in the
course of these monitoring activities;
and such information, and materials
relating thereto, will not be made
available for public inspection.

(5) Section 1905 of the federal crimi-
nal code, the Trade Secrets Act, 18
U.S.C. 1905, prohibits the unauthorized
disclosure of certain confidential infor-
mation. See paragraph (d) of this sec-
tion and §19.735-203 of this chapter.

(d) Trade secrets and commercial or fi-
nancial information obtained from any
person and privileged or confidential—
categories of materials not routinely avail-
able for public inspection, 5 U.S.C.
552(b)(4) and 18 U.S.C. 1905.

(1) The materials listed in this para-
graph have been accepted, or are being
accepted, by the Commission on a con-
fidential basis pursuant to 5 U.S.C.
5562(b)(4). To the extent indicated in
each case, the materials are not rou-
tinely available for public inspection.
If the protection afforded is sufficient,
it is unnecessary for persons submit-
ting such materials to submit there-
with a request for non-disclosure pur-
suant to §0.459. A persuasive showing
as to the reasons for inspection will be
required in requests submitted under
§0.461 for inspection of such materials.
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(i) Financial reports submitted by
radio or television licensees.

(ii) Applications for equipment au-
thorizations (type acceptance, type ap-
proval, certification, or advance ap-
proval of subscription television sys-
tems), and materials relating to such
applications, are not routinely avail-
able for public inspection prior to the
effective date of the authorization. The
effective date of the authorization will,
upon request, be deferred to a date no
earlier than that specified by the appli-
cant. Following the effective date of
the authorization, the application and
related materials (including technical
specifications and test measurements)
will be made available for inspection
upon request (see §0.460). Portions of
applications for equipment -certifi-
cation of scanning receivers and re-
lated materials will not be made avail-
able for inspection.

(iii) Information submitted in con-
nection with audits, investigations and
examination of records pursuant to 47
U.S.C. 220.

(iv) Programming contracts between
programmers and multichannel video
programming distributors.

(v) The rates, terms and conditions in
any agreement between a U.S. carrier
and a foreign carrier that govern the
settlement of U.S. international traf-
fic, including the method for allocating
return traffic, if the U.S. international
route is exempt from the international
settlements policy under §43.51(e)(3) of
this chapter.

(vi) Outage reports filed under Part 4
of this chapter.

(vii) The following records, relating
to coordination of satellite systems
pursuant to procedures codified in the
International Telecommunication
Union (ITU) Radio Regulations:

(A) Records of communications be-
tween the Commission and the ITU re-
lated to the international coordination
process, and

(B) Documents prepared in connec-
tion with coordination, notification,
and recording of frequency assignments
and Plan modifications, including but
not limited to minutes of meetings,
supporting exhibits, supporting cor-
respondence, and documents and cor-
respondence prepared in connection
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with
ments.

operator-to-operator arrange-

NOTE TO PARAGRAPH (d): The content of the
communications described in paragraph
(A)(1)(vii)(A) of this section is in some cir-
cumstances separately available through the
ITU’s publication process, or through records
available in connection with the Commis-
sion’s licensing procedures.

(2) Unless the materials to be sub-
mitted are listed in paragraph (d)(1) of
this section and the protection thereby
afforded is adequate, any person who
submits materials which he or she
wishes withheld from public inspection
under 5 U.S.C. 552(b)(4) must submit a
request for non-disclosure pursuant to
§0.459. If it is shown in the request that
the materials contain trade secrets or
privileged or confidential commercial,
financial or technical data, the mate-
rials will not be made routinely avail-
able for inspection; and a persuasive
showing as to the reasons for inspec-
tion will be required in requests for in-
spection submitted under §0.461. In the
absence of a request for non-disclosure,
the Commission may, in the unusual
instance, determine on its own motion
that the materials should not be rou-
tinely available for public inspection.

(e) Interagency and intra-agency memo-
randa or letters, 5 U.S.C. 552(b)(5). Inter-
agency and intra-agency memoranda or
letters and the work papers of members
of the Commission or its staff will not
be made available for public inspec-
tion, except in accordance with the
procedures set forth in §0.461. Normally
such papers are privileged and not
available to private parties through
the discovery process, since their dis-
closure would tend to restrain the com-
mitment of ideas to writing, would
tend to inhibit communication among
Government personnel, and would, in
some cases, involve premature disclo-
sure of their contents.

(f) Personnel, medical and other files
whose disclosure would constitute a clear-
ly unwarranted invasion of personal pri-
vacy, 5 U.S.C. 552(b)(6). Under E.O. 10561,
the Commission maintains an Official
Personnel Folder for each of its em-
ployees. Such folders are under the ju-
risdiction and control, and are a part of
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the records, of the U.S. Office of Per-
sonnel Management. Except as pro-
vided in the rules of the Office of Per-
sonnel Management (5 CFR 293.311),
such folders will not be made available
for public inspection by the Commis-
sion. In addition, other records of the
Commission containing private, per-
sonal or financial information con-
cerning particular employees and Com-
mission contractors will be withheld
from public inspection.

(g) Under 5 U.S.C. 552(b)(7), records
compiled for law enforcement purposes, to

the extent that production of such
records:
(1) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(2) Would deprive a person of a right
to fair trial or an impartial adjudica-
tion;

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identity of a confidential
source;

() Would disclose investigative tech-
niques or procedures or would disclose
investigative guidelines if such disclo-
sure could reasonably be expected to
risk circumvention of the law; or

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual.

§0.458 Nonpublic information.

Any person regulated by or prac-
ticing before the Commission coming
into possession of written nonpublic in-
formation (including written material
transmitted in electronic form) as de-
scribed in §19.735-203(a) of this chapter
under circumstances where it appears
that its release was inadvertent or oth-
erwise unauthorized shall be obligated
to and shall promptly return the infor-
mation to the Commission’s Office of
Inspector General without further dis-
tribution or use. See 47 CFR 19.735-203.

§0.459 Requests that materials or in-
formation submitted to the Commis-
sion be withheld from public in-
spection.

(a)(1) Procedures applicable to filings in
non-electronic proceedings. Any person
submitting information or materials to
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the Commission may submit therewith
a request that such information not be
made routinely available for public in-
spection. (If the materials are specifi-
cally listed in §0.457, such a request is
unnecessary.) A copy of the request
shall be attached to and shall cover all
of the materials to which it applies and
all copies of those materials. If fea-
sible, the materials to which the re-
quest applies shall be physically sepa-
rated from any materials to which the
request does not apply; if this is not
feasible, the portion of the materials to
which the request applies shall be iden-
tified. In the latter circumstance,
where confidential treatment is sought
only for a portion of a document, the
person submitting the document shall
submit a redacted version for the pub-
lic file.

(2) Procedures applicable to filings in
electronic proceedings. In proceedings to
which the electronic filing require-
ments set forth in §1.49(f) of this chap-
ter apply, a party seeking confidential
treatment of a portion of a filing must
submit in electronic format either a re-
dacted version of the document or an
affidavit that it is impossible to submit
a redacted document consistent with
the filing requirements of this section.
Where a party demonstrates that even
the fact of a filing must remain con-
fidential, and that this is consistent
with the requirements of this section,
this affidavit may be filed in paper for-
mat under seal.

(3) Comments and other materials
may not be submitted by means of the
Commission’s Electronic Comment Fil-
ing System (ECFS) with a request for
confidential treatment under this sec-
tion.

(4) The Commission may use abbre-
viated means for indicating that the
submitter of a record seeks confiden-
tial treatment, such as a checkbox ena-
bling the submitter to indicate that
the record is confidential. However,
upon receipt of a request for inspection
of such records pursuant to §0.461, the
submitter will be notified of such re-
quest pursuant to §0.461(d)(3) and will
be requested to justify the confidential
treatment of the record, as set forth in
paragraph (b) of this section.



		Superintendent of Documents
	2013-06-14T15:24:50-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




